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Abstract
Jurists have been divided into two views regarding the legitimacy or illegitimacy of
the lease contract (ljarah). The majority of jurists hold that the contract of lease is
legitimate based on the Qur’an, the Sunnah, and consensus (Iljma‘). However, Abi
Bakr al-Asamm and his followers maintain that it is impermissible, relying on
rational arguments. Subsequently, although the majority agree on the legitimacy
of the lease, they differ regarding the extent to which this contract encompasses
the transactions commonly practiced among people, namely, whether the contract
of lease has the capacity to include all such transactions or not. Accordingly, the
researcher in this article has sought to present the opinions of jurists concerning
the legitimacy and illegitimacy of lease, together with the evidence of both groups,
to give preference to the view of the majority over that of Abii Bakr al-Asamm and
his supporters, and to explain the disagreement among the majority regarding the
possibility of the contract of lease encompassing certain transactions commonly
practiced among people. This study examines the subject through an analytical
approach and clarifies the juristic opinions related to it. It is worth noting that the
researcher has employed the analytical method in writing this article and has
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strengthened the findings by consulting authoritative juristic sources and making
use of reliable academic studies. The results of the research indicate that the
contract of lease is legitimate and has the capacity to encompass all lawful
transactions commonly practiced among people, and that evidence from the
Qur’an, the Sunnah, consensus, reason, and empirical reality testify to this
conclusion.

Keywords: Jjarah (Lease), Inclusion, Contract, Common Transactions, Dealings

Ozet

Fakihler, icire (kira/iicret akdi) akdinin mesruiyeti konusunda iki goriise
ayrilmiglardir, Fakihlerin ¢ogunlugu (cumhur), icArenin Kur’an, Siinnet ve icma
delilleriyle mesru oldugu goriisiinii benimsemistir. Buna karsilik Eb Bekir el-
Esamm ve onun goriisiinii benimseyenler ise icirenin ciiz olmadigi kanaatine
varmis ve bu gorislerini akli delillere dayandirmiglardir. Cumhur, icirenin
mesruiyeti hususunda ittifak ettikten sonra, icire akdinin insanlar arasinda yaygin
olarak uygulanan muamelelerin tamamini kapsayip kapsamadigi konusunda
ihtilafa diigmiistiir. Bu baglamda, icire akdinin séz konusu muamelelerin tiimiinii
kusatip kusatmadig1 meselesi tartisma konusu olmustur.

Bu sebeple arastirmaci, bu makalede icirenin mesruiyeti ve mesru olmadig
yoniindeki goriisleri, her iki tarafin delillerini ortaya koymayi; cumhurun gériisiinii
Eb{ Bekir el-Esamm ve ona uyanlarin goriisiine tercih etmeyi ve ayrica icirenin
bazi yaygin muameleleri kapsayip kapsamadigi konusundaki cumhur arasindaki
ihtilafi aciklamay1 amaglamigtir. Bu ¢aligma, séz konusu meseleyi agiklamay1 ve
fakihlerin bu konudaki goriislerini analitik bir ydntemle ortaya koymayi
hedeflemektedir. Belirtmek gerekir ki arastirmaci, bu makaleyi hazirlarken analitik
yontemi esas almus; klasik fikih kaynaklarina miiracaat etmenin yani sira, giivenilir
ve ilmi akademik calismalardan da istifade etmistir, Arastirma bulgulari, icire
akdinin mesru oldugunu ve icirenin insanlar arasinda yaygin olan tiim mesru
muameleleri kapsadigini géstermektedir. Kur’an, Siinnet, icm4, akli deliller ve fiili
uygulamalar da bu sonucu desteklemektedir.

Anahtar Kelimeler: icire, Kapsayicilik, Akit, Yaygin, Muameleler
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