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Abstract
Islamic Sharia comprehensively addresses all aspects of life, including economic
matters such as companies, where it clarifies their rulings and classifications due
to their significant role in societal economic realities. Among these entities, the
partnership company (Sharikah al-Tadhamun) is defined as a company formed by
two or more partners who are jointly and personally liable with all their assets for

the company’s obligations. While the partnership company shares certain
characteristics with Inan and Mudaraba companies, it is most closely related to the
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Mufawada (negotiation) company because its defining feature is the personal and
joint liability of partners for debts. Consequently, the fundamental rules of the
partnership company fall under the framework of Mufawada. This research finds
that Afghan law aligns with Islamic jurisprudence—particularly the Hanafi and
Hanbali schools—in permitting variation in profit distribution among partners.
However, it diverges from the Maliki, Shafi‘i, and Zahiri schools, which prohibit
such variation and require profit shares to correspond strictly to capital
contributions. Regarding loss distribution, Afghan law concurs with juristic
opinions in the absence of specific agreements, distributing losses proportionally
to capital shares. Nevertheless, when contracts specify variable loss distribution,
Afghan law allows this based on mutual consent, mirroring the approach to profits,
a stance that conflicts with all Islamic schools and Sharia principles. This study aims
to clarify the jurisprudential rulings on profit and loss distribution in partnership
companies and to evaluate the conformity of Afghan law with Islamic Sharia. The
research employs an inductive approach through a review of Figh and legal sources,
an analytical method to examine relevant jurisprudential and legal texts, and a
comparative method to identify similarities and differences between Figh rulings.
Keywords: Partnership, Loss, Profit, Company, Islamic Jurisprudence, Law.

Ozet

Siiphesiz ki Islam seriat1 hayatin tiim ydnlerini kapsayan bir hukuk sistemdir. Bu
kapsamda sirketler meselesine de biiyiik 6nem vermis ve sirketlerin hiikiimlerini
ve tiirlerini agiklamistir. Clinkii sirketler, insanlarin ekonomik hayatinda 6nemli bir
rol oynamaktadir. Bu sirketlerden biri de kolektif sirket olup su sekilde
tanimlanmaktadir: “iki veya daha fazla ortak tarafindan kurulan ve ortaklarin tiim
mal varliklariyla sirketin yikiimliiliiklerinden miteselsilen sorumlu oldugu sirket
tiiril.” Kolektif sirket bazi yonleriyle inan ve mudarebe sirketlerine benzese de
miifavada sirketi ile daha fazla benzerlik gostermektedir. Bunun sebebi, kolektif
sirketin en belirgin 6zelliginin ortaklar arasinda sahsi ve miiteselsil sorumlulugun
bulunmasidir. Bu nedenle, miifavada sirketi kolektif sirketin temel kurallarin
icermektedir. Arastirmacinin ulastifi en 6nemli sonuglardan biri, Afganistan
hukukunun, kir dagilimi konusunda Hanefi ve Hanbeli fikhi ile uyumlu olmasidir.
Ancak bu hukuk, Maliki, Safii ve Zahiri fikhinin kir dagiliminda farklilik olmasin
yasaklayan ve bunu sermaye paylarina baglayan goriistiyle celismektedir. Zararin
paylasimi konusunda ise, herhangi bir 6zel sart belirtilmedigi takdirde, Afganistan
hukuku Islami fikih ile uyumludur ve zarari ortaklarin sermaye paylarina gére
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dagitmaktadir. Ancak, zarar paylagirm konusunda 6zel bir anlagsma yapildiginda ve
farkli oranlar belirlendiginde, Afganistan hukuku zararin tipki kr gibi ortaklarin
anlagsmasina gére belirlenebilecegini kabul etmektedir. Bu goriis, tim Islami
mezheplerin ve seriat hiikiimlerinin aksinedir. Bu arastirma, kolektif sirketlerde
kar ve zarar paylasim ile ilgili fikhi hiikiimlerin agiklanmasini ve Afganistan
hukukunun isldmi seriat ile uyumlulugunun degerlendirilmesini amaglamaktadir.
Calismada tiimevarim yontemi kullanilarak fikih ve hukuk kaynaklarindaki kar ve
zarar dagitim kurallari incelenmis, analitik yontem ile ilgili fikhi ve hukuki metinler
analiz edilmis ve karsilastirmali yontem kullarularak fikhi hiikiimler
karsilastirilmis, benzerlik ve farkliliklar belirlenmistir.

Anahtar Kelimeler: Kar, Zarar, Sirket, Kolektif Sirket, Islam Hukuku, Hukuk.
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